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- The County of Los Angelts rponson four plPno which qualify under 
Section 125 of the I n d  Rmcnue Codc of 1986. Pkas which qualify 
under &is Code Seaion allow employw the ability to exchange 
nontaxable employee bendh for additional &home pay, and v i a  
vcrsz According to opinions rrndacd by the Los Angela Cwnry 
Counsd's offin, in =dent end retained br hr Lm Andes 
Cithens ~conorny and kf&imcy Commission and & fiduciary co&sel 
to LACERA, rhc fun cash wcions milable unda rhgc flaible bench or 
''cafeOcriaS plans arc to b; included as earnings for rht purpose of 
darlnting ul employee's C o u w  ret imu~t  benefit ir rdleas of 

bcnefitR This rentltcd in hi#ur Couny rctinment costs. 
cad? whcrhu or not the employ~c d l y  deas to rPke chis in lieu of 

At its mrcdng held Nowmbu 17.1992, the L D s  An&& Gunry Board 
of Supervisors "requested rhc Citbms' Economy md Efficiency 
Commission, with the Ysrisgncc of thdr independent kg$ counsel, and 
compmoldon arpudse to: 

a) E x m i i  the V i a b i i i  of mclauts to cap or reduce the County's 
liiiliry to rbe pension sysnm by freaing or reducing the ash 
a&k option m eaffocrh style bmefit plans as recammended in 
the Corroon Study, and any orher almanrives dm may suvc t h i s  
Purpo*=d 

By dds d o n ,  the rhc of Suprviron made deu im objcaivc to d u c c  
recirrmcnt costs vsociared with thc Gfbaia Plans. 

To accompiish Purpose (a) we proceeded to further develop and 
evaluate a& of the rccommendations made in our Scptember 1992 
Comparabii Analysis in order to: 

+ h i n e  how they will impaa emplogecs' rnirrment W t s  

and the associatad am of those bm&tr; 

+ determine how they will i m p a  the County's cafeteria plan 
dcrign; 



+ detcrmine w i d e r  there are any legal impediments to their 
implqcnation; and 

+ adopt, modify or rrjca them. 

Purpose (b) was induded to d w e  the akwh pbn des' 
netxssaty w im lement these recommendations. These p n design 
dul" " JLd by: 

P*B" 
the County's afearia. pluls, as modified, to a survey 

I*  -P"&. group of p s OW by comparable employm. This was neasary 
m d d n a  the possible i m p  on thc County's ability to amaa 
rad main qullificd cmplops; and 

Prior to the report d o n s  dealing with these analyses, we have indudcd 
a 'Concepts'' section which: 
1. errphiar key issum chat will serve aa an inwduaion n, the manus 

PddreMed by the repon; and 

2. describes the heunry's c&&a plan p r o p ,  how it openm a d  
howitisfundul 

In an rram t a, keep the mporeport as concise as possible, the mzin body of 
the &ms on dr m l u i o u ,  and supporting documen~tion is 
p m 3 Z  the @as. 

A number of technical rums arc used rhm our this report. A Glossary e has been provided in Appendix A to define mms. 

Eilomt~County An ocnvrhl evaluation of rhe miremenr benefit con savings which 
w m  would d t  from implcmcn ' b s z  rrcemmendarions is beyond h e  

. . p O f ~ & h - , % a - @ w ~ t h e p o m t h l  
impaa to provide ~ I C  Commission an idea of thC grnuPl magnitude of 
the impla. These esthetes arc very rough and not appropriate for use 
oursidcttxconrexrofthisrcport 



This section sets forth rhc basic wnapts that arc used throughout 
the repoh 

Key lrwes The primary issue which led to this repon is dK ehublishment of a 
proper level of pensionable arnings. This iEsuc was first d d t  wirh in 
W F Corroon's Sepcelnber 1992 report. The issue came before the 
Citizens Economy and Efficiency Commission k a w e  of the financial 
impact chat the indusion in Pensionable Earnings of various elements of 
the Counry's compcnrndon and bench package was having on the coa 
of the Counry's retimueat sysom. The wn0r0~ershl dcma,ts wwc: 

1. A d k  Czsh Options under the County's cdxaia p h ;  

2. Transportation allowances; and 

3. S p e d  duy dcfcrnl elerrions which allowed employees to defir 

On  September 29, 1992 the Board of Supervisors diminared rhe 
transportation allowance p'bgmn. About that same time the Board of 
T m  of the Los wcs Counv Employd Rctirrmcnt Association, 
responding to the need to dndop a spadfic policy on thc rhird elanent, 
acad to include d&md slhPry into p s i o d e  camings in dx year thc 
risry i s  canted nrher than received. There two actions e f h i v d y  reduced 
or elminaced - b n a  (2) and (3) on psa&ionnbIc earnings. 

The continued cancan over the impaa of clcmenr (1) mated dx need 
fbr an additional &n to deal with it 

In making this &on, there axe two c h m  of employees which must be 
dealt with & 

1. Existing Employees - County Counsel and the Commissions' 
independent legal counsel hm concluded chat criadng employees' 
M vesrcd in heir right to have A W 1 e  Cash Options induded in 
Pensionable Famings. Thus, rhe only means of effectively 

d"Li"g 
wirh this is to mduce or maintain the present level of 

A d a  I t  6sh Opriom under the County's Cakeria Fbs. W F 
Corroon's !kprcmbcr 1992 repon presented recommendations to 
accomplish this. 



November 17, i992, the Board of ~updsoa adopted this 
rrmnrmcndption. A bill (AB 1659) bas beon imroduad m the Sate 
LeBislpauc which, if it b m e a  hw, would pmvide rht Baud the 
legal bpsir to makc this dcrumimion. The I m p  of eliminating 
Available Gsh Options as pensionable earnings for new him is 
d u v e d  in ScaiDn 3.5 of &is repon. 



The County of Los hog& currently sponsors the following four 
&ria plans for its employees 

* Mega%x, for nonqrcsated (%ILaaUy mmguncnt) employees 
hk#l or newb digibk 6 January 1.1992 and nonrrprcmrcd 
employas conrrd by the Piaible Ben& Plan &re January 1, 
1992 who ekcd  to be c o d  (covers apprmimPtcly 4.800, or 
6% of aU employes); 

the FktxWs Ben#f &m, for anployas who were nomepmscnted 
before Januorg 1, 1992 and did not elect MegaFllm (covers 
~ p p m x b a d y  4,200, or 6% ofd employers); 

Chokws* for cmplop~s repreecnrcd by h e  coplition of County 
Unions ("Cozlinn) (awors a p p x h d y  30,000, or 39% of all 
e m p l o ~ ) ;  and 

* W n s ,  fix members of SEIU lad660 and Nurses Units 31 1 
d 312 1 p p d m a d y  38,000, or 49% of aU anployas). 

The benefit options d k  mdw dme plans am identified in Table 1.  
TABLE 1 

Madic.l Shm Tam Dinbi i  (STD) 
Dcnd Lrmg Tam W i y  (LTD) 

Elcan Annual Leave 



AU of the plans o k  employees the opdon of uking cerh l a a r ~ d  of 
bedits. Following is a suntmpry of the Available Czsh Options undcr 
thetephos: 

4 ~holcrr, - A1I bu&s may be w i t i d  under Choices; howevu, 

+ Optlone - Same as Choices, however, the amount of the 
Adable  Cash qpdon is low under Oprions. Undu the current 
SEIU b a + i  iignunent, Options will provide the Isme 
Available Cosh Opdon as Chow as of July 1,1334. 

To the extent cash is available under these kns, the amount of 
this Available CPsh Option codtmcs Peasio d le EYnings under rhe 
Los Angdes County Employed Retirement Association whe&cr the 
c~nployct d y  deas ro Pke r+rh or not. As a d t ,  rrdnmenr 
butcfirs arc daumined by induding & full Availabk Cash Option in 

pay. 

Table 2 on h e  bllowing page summarizes, by plan, rhe cmgorics of 
employees amrcd, tht County's Cafkmk Plyl Contribution, the cash 
ppbk to rhe employ& and a descrprrion of the e k  of the Available 
Cash Option on Pwsionabk Earnings. 

(Note: As i n d i d  on Table 2, e&ctive July 1, 1994 the negotiated 
Counry contribution under the Oprions P h  will be rhc same as rhar 
under the Choices Pkn. For purposes of our andyses, the Choices 
County contribution is d for the Options P h  ro IC~M this long- 
tam &r The shon-term impaa of &vbg a Iowa cash option undir 
Options is imigniicanr in rht a n m t  of our lnalyses.) 



Rn 
epblRcs 
Covered 

1993 1993 Benefits 1993 Cash 
County Cafeteria Not Available Payable to Pensionable 
Plan Contribution as Cash Employee Earnings Igg3 1 

5-9 17.0% 
I tk 17.0%' 
PtaE 17.0%' 

t%e Noa 1) 

(See Noa 3) 

None 

9% of pay, 
~SUImrmtb 
PinirnllIIl). 



This brief surnmvy provides an owrvim of the key condusions and 
recommendations in this repon. 

CgnFDlofPUurr In order to avoid hwc in~cpscs in County mircment costs, action 
A m  must kc akcn to d i  future incream in Available Cash Opcions 

m q p l d o r t r r  u n k  d of the &rim plans. W o n  3.2.1 provides a mectunism to 
acmmplish this gal .  

ExeWa CaWefh PIM A bill (AB 1659) ha bscn inmduccd in the Suu Lcgidaturc which, if it 
A ~ ~ ~ o y r a b ~  becomes law, would dew the Board of Suprvisors the power to 
Ihmpaw~abk eliminm the indusion of A d l e  G s h  Options in Pensionable 
lEian@W*Nol*nFros k i n g  for new him. Two actions arc needed in connection wirh 

this bll. 

1. It needs to be vacndcd to allow existirig employees to v o l u n d y  
elea to be covered under its provisions. The reason for this 
amendment is crrplPin#L in !kcion 3.5. 

2. The lobbying efforts on the bill need to be stepped-up. Each new 
employee h i d  b&rc this bid becomes law carries an additional 
retiruaent cost. 



2. Mdition of 4Ol(k) Option to McgaFlex and the Flexible Bcncfir 
Plan 

If the legal concerns could be overcome, the first of these two 
rccommen&rions wodd be a very MLYZbk roo1 to d d  with the 
retirement cost issue. For this rason, we belkrr the Commission should 
discuss this ncommtndnrion with d to decide amezhcr it ahodd be 
abandoned or march further. With ?&2 m dK second, Menl law 
precludes its implementation in a m y  would achieve the desired 
result. thus wc recommend dnu it be abandoned. 

The report's mmmendauom arc used as buildiug blocks br dYee alttmatk rteircl~ies that arc 
presented in Seaion 4. 

LorAslDele8CowrtyR&nnrmt~ 
Plop 10 





21 REVIEW OF THE SEPTEMBER 1802 REPORT R E ~ A T I O I J S  

In this section, we review the rrcommendations of W F Corroon's 
199 2 Rrrircment Comparability Analysis. (Note: Some of these 
recommendorions b e  been modified dighdy for dnriry of pre~ultation.) 

a. We ruggest thu fi~w incrca~es in the Available Gsh Oprions under 
Choices and Options d the M i u m  County Cakeria Plan 
Contributions under M@la and the Flccibk &n&t Plan be 
4 y  considered, conded ,  or possiily e h n h d ,  unless them 
arc compelling rcvons not to do so. 

b. We suggwt thu the Availabk Cash Option under hk@lu and the 
W b l e  Benefit Plan be reduced by one or both of the mechods scr 
out below to thc lowesr kvd c o n k t  with a a q d k  & d a  phn 
dcsign and prior comminnmts to c q h p s .  
i. F n a e ~ ~ d F i a r l b k & : n e f i t P l P n A v P i h b k C a s h  

Option at irs pnsent dollnr level br u& employee. Any 
inaare in County condbutions to t b c  pkns would be 
provided in cht jbrm of bm& rPrhu d m  ash oprions. 

ii. Offsm fum pay inciwm grand to tmployecs in M-Fb 
ood the Flodble Ben& Plan against the Adable  Cash 
Option. Thc rationale for thc o f b  i s  to avoid nducing 

=to emp~ops. the present &-home pay a 

c To lessen the impact of ;he reduction of the cash option on 
cmployms, crpnnd Mcg?Flex and the Flexible Benefit Plan to 
include 401 (k) as a benefit option. 





Subquent to issuing our September 1992 Compvobiity Study, we 
dcvdoped an addiuonal rrcornmcndation which we present here (rhe 
numbaing of dris rrcomrnerrdption continues from Senion 21 ) .  

W e d  I d h  chis and the rrmainiag l~~~mmcllcktiom in Section 3. 





1. Providiag an ovaview of the rocommendation; 
2. Summarizing the opinion of the Cammission's legal counsel 

ding the kgplity of implemmting ehe narmmendation. The 
~ w o p i n i o n c m b c h u n d ~ ~ D ;  

3. Descnii how the adoption of the rccommcndation would impaa 
rcrirrmmrkmfirs; 

4. Describii how rhc doprion of the tcconm~ndnrlon would &pa 
th~oftheCounry'scPILxffinplans.Thiss~pwillbefvried 
out by: 

the nld@#dCoun~'~ cakeria plans, to a nwcy 
a- p u p  of p s OM by companbk anployas. The purp~sc 
of rhis comparison is n, d c w n k  tbc p d b k  impoa on the 
Caunrg'r M i  to amact and rash qualified employees. A 
description of the survey group and the s w r g  h is 
provided in &pdk B. 

b. Dercrmining the c k  on a sample group of County 
employees' abilities to pdmsc a pacluge of bendks under 
r k  d k c d  County clfacrin plans. A description of the 
cynpk rmploy+e p u p  is p v i d d  in Appmdh C; and 

5. Dmwinp; mndusions and ~ t i o n s  &om th d m d o n ,  



There arc rhrcc mmponenrs to chis ~~a~mmendation as it wu set ford, in 
Seaion 2.1: 

a Cunuol or ~ o s s i b l ~  d i k e  tuture incrrpses in Available G s h  
Oprions under the bptions and Choices p h ,  and in the minimum 
conaibution to MqaFla and Aadblc B d t  Plan; 

c Expaad McpFlu a d  Plpdble B d t  Phn to indude 401(k) as a 
bcn&t option. 

Cornponenu a. ~ n d  b. will be ad- in a scpanrc subsection. 
Componenr c will be evaluated in Seaion 3.3. 

With Mpea ro a. and b., the Commission's kgal c o m d  has advised daA t+m, as long as prddpts r d d  to -ice their prior 
elections in conjunaion wirh any modifiation to MegaFlar that 
ocgatkdy impacts that plan as compand to the Flexible Bendit Plan 
y r ~ a g r m ~ 1 t o r i s c o m p Y c d t o a n y m w ~ p l p n , t h e C o u m y i s h  
to frreee or rrducc available ash options under MCgamu. This is also 
true with respaa to the Couoty's Pbilit). to frrae or due Available 
Goh Options under the Pl&ble Bcneflr Plan subjea to the same 
mndi in .  Any such kczing or &wing of Available G h  Opcions for 
Options or Choicer would of mum l l ro be subjea to the collective 
bq&hg pmcm. 

There arc R.auPI legal mmnions which pndude rhc implrmcnation of 
Component c This wiU be atpkirved m Subsection 3.3. 



To begin rhc dkaission, ir is inrmraiw to d n e  the increases that 
have ocaurcd in A d I e  Gph Options sina dre inception of rhc 
Vprious plans: 

TABLE 9 

Percentage of Whimurn Available 
Cash Options Pay Available Cash Options Cash Options 

Under: Under: Llndw: 

Rexlblt? 
opaOns Choices Megaflex' Benefas MegaRex &wfii Plan 

The annud inaeaae in Avaiktbk Gsh Oprions a r n b  into an 
annual inaeple in Pensionable s i n g s ,  umting a m d  whereby 
pension benefits incrrose dong witb medid costs. A antinuation of 
this pMtia will d t  in contind d e n t e d  inaearcr in the 
County's rrtirrmmt corn 



m o t  

+ To avoid disadrinraglng nomqmwnd cmplo).ecs; and 

6 To adjust for haeases in medical and dend costs. 

We will e w l ~ c  the following afircri? plan pridng mmgy that will 
ambate this coody practice while tseping medical and d u d  benefirs 
Pfh,tdabbk. 

An example nqbt be hclpll. Suppxe the can to the County of 
providing Funiy medial coverage hacams fiom $383 to $420 per 
moa& M an additional $37. If& Cbunty dms not to p rhis inawe 
dong to employees, it has two o@om 

4 Cwmrt - incruse dre County C&&a Pipn Conuibudon by 
$37' per month and i n a e v ~  the employee's cost for medial 
coverage under the Gfimm Plan by $37; or 

+ Plaeommmdation 1111 - keep the County C a k i a  Plan 
Coeuibution and the employee's cost k r  medical coverage 
consant by having the County subeidii the oddiaonal $37 
per month. 

The financial imps to rhe employee and rkie Cowty ia &e g ~ m e  in 
either oa but the m n d  approach rrrulrs in the empfopcc's Pensionable 
Earnings being $37 per month lower h dre current practice, which 
mulrs in l o w  ntirrment costs bec~use the Available Cash Option docs 
not iaaasc 

By subsiding the price of medid and dend bendits under the 
rnfaeriP plans, d~ County avoids inadng Pensionable Win and 
m d a l  con. in-s while d i n g  rmplopd M r  pu&ing 
Po-. 

In order to illuscrate h e  impact of rhis mmxneadadon on aoployccs' 
mkmcnt  bondits in rhc hnuc, we have p+ Table 4 on the 

This tabk comp~rcs the projected monthly mirunent k " , 2 ~ m  the AvailaMe M Option under the County's 
MirallPneoru Member Rninment Plan D if: 



* cumm - the Guy CPfcmriP Phn Conuibuuon (and rhe 
AMilabkCpth0prion)incretacswithhtalrh~~on;vnsus 

~ ~ * - l a o i n F o i n ' i a E a r d c C o u n f y ~ k  
Plan Contribution and holding down the employee's cost for 
medial and dental arvcnge. 

Based on Table 3, the atmnt sanvio mimes tbp the prccn~ge of pay 
Available Cash Oprions increase with o n d f  M t h  arr inflation, and 
the minimum and dolk amo~nr Available Cash Options inctc;lse wih  
full health arc idation. 

Table 4 also ~nunes &ry kYdS in ca& employe job ckssifiation will 
i n m e  5% per year, and that health arc in5uon grades down from 
10% to?% peryearma 1Eywpcriod. 

A fiw imponant points must be remembered when reviewing the results 
in Table 4: 

1. They are c ~ p d  in 1993 dolh. The a d  amount6 w u  be 
higher due to idation; 

Table 4 shows dmt this rewmloen&rion sipificantly suppresses rhe 
amount of rhe additional milemem bunfits dxa mployees will receive 
in the hnun from having A d l e  Cash Options included in 
Pensionabk Jhrnbgs. It must be nmcmbed such a result be 
~kwcarcdampmjagt taCfurur r~ tb?c theAva ihb1eGBh 
Optio~u will have on pension batch. This is d i d y  in l i e  with thc 
pluposc of this q o x ,  as sct forth on 2 

The &a on pepremid anployccs is evident from Table 4. This has a 
lignificmt impaa on the Comry's miremat cost, &a approxhdy 
88% of its employees am repmad.  We cadmace dnt the a n n d  cost 
avings a d d  bc bawcm $16 million and $18 million. 



- 
m - m m E $ 3  g & V, 8 ti h 3i- W V ,  

"3 "8 





This rrcommmdnrion is airidly impo-t to conaiohg rhe Comry's 
retimarnear mso shes it I m p a s  the rcprrsennd M o p s ,  & wt 
wmponem of the County's payroll. we hnc c%miad dx LACERA'S 
June 30, 1992 lauYirJ lrport and obsemd that rhc Spsram's is 
~f proiecdng in- in Peasionabk Earnings duc to inarrscs in h e  
Counry's r n d d  costs. Thw the adopdon of this recommeadacion 
would slim'- a s k b k  cost, port of which now is not deed in rhc 
Counry's rcriremcnt costs. We estimated this cost impact of 
implemendng rhis rca~lmcndasion to & $16 million to $18 million 
a*. 



In Scaion 3.2.1, we presented REComm~dation #la which operws to 
limit tinam incrrosrr in Available Cnsh optiom. Tbis rccdon goes a q 
further and would fiaae or o h  rhc Avidable CPrh Opdons for 
nonrcpmenmd ernployccs. Tbe rt~~mnacn&ion pmm~md hm applies 
only to Nonrcprcscnted Emplops and is cornplrmenrary to 
Recummeadation #la Both will be mmbiaed into a single wwgy in 
Scaian 4. 

ThcdiffirrreccbcnvrrnrhePctwoPppmochcrisadi&iurainphilo5ophy 
relating to the desired level of k c f i t  p u r c h i i  po- under rhe 

#Ib was 



d l i r h c d  dong rhc lines of the approach. If the Commission 
* ecw th neeu* m crmblii an analpic for raking the first 

ppproPdr, the h ~ p c  of dte Ikommcndatian ;ltS W y  sbould be let to 
include a swcy of & ~ ~ ~ p i o y c c  benefits o f i d  by comparable 
employers, not just akraiP pha bendrr. 

Bod! ppproacha ate uPed in h e  cowcrr ofthe wious tec0mm~1dations 
HPluzredinthisqJOfL 

-N@- This ncommendation would ratrict the MegzFla Availabk Cash 

OM- 
Option in 1994 to rhe amount rhc emploper was ended to in 1993 
bsscdonthe~pl~'~~r~acuofDeccmbcr31,1993.Thisamount 
could n m r  fall iu some target k v d  of kpoilpble Cuh Option 
("Almativc Available Gsh Option Tugct") which would eidmtr be a 
pexou~p%e of pay or a dollar iuoounr. This q a  will be Brnnsively 
discusdlammrhisreaion. 

Contribution is 14.5% of pay, or Sj80; 

Under this m p o d  the unplop's Avlihble C?sh Option under the 
MC P L  wodd be frozen Y 14.5% X $4,000, or S5801month for 
4 yeus, djea to drc chosen Alacrnntivc Avaihbk Cash Option 
Target, If a T~ger of 10% of pay was dmcd, the $580 would 
nmnin h e n  mril 1096 of yee's ply exceeded $580. Thus, 
if the anpbyce's pay were m m incruse from $4,00O/month 
to $6,WOlmonth, the A d a b k  Cash Option would incruse to 
J6001monfh 



Assume the same tmployce in rhe pmrious apmple Gvning $4,000 p a  
montb during December 1993 arns $4,200 per month in December 
1994. Under this approach, the 19% AMikble Cash Option for this 
employee would k $380 whkh is fn lcdd as $580/month (14.5% x 
$4,000), minus rhe pay increase of $2OO/mon& ($4.200 - $4,000), 
subjcu to the chosen elanwive Amihbk Cuh Option Target. If a 
Target of 10% of pay was Eetccrrd, the A d W k  Cash Option would be 
$42O/month (10% x $4,200/moath) h a d  of $380. 

Noathztrhcpe~lnnlsar~~~BpnsrodusEaticnmounts .Thc 
d-ia of how $K AvailabIe CPzh Option changes over rime is 
a d d m d  later in this d o n .  Wr will bring thCM together into a 
cohesive rrr~rrgy in Seccion 4. 



Such a move could be troubliing w M@kx porcicipmts 
l inorchcyknvemadeanhdledealontoraruinin 



additional bCILdiC6 wirb the b c e  of the County Gukcria 
Plan Contribution in aarr of rhe Available Cash Option. 
Ponidly ,  tbis would opeaa d m k  to the Options and 
Choim pkmg kt k non~efltlcaad employees would once 
~ b c P U o w e d m a R N c m c d i d c o ~ I f d K y d o , t h c i r  
County CIfiercria PlPn Contribution would be equal to the 
n d d  A* Corh Option. 
Nou that Alumotive Tnrgcr #3 has bzse some impact on 
rroiremmt bsn&rr and colts ns A l w  Tvga #2 (since 
Pensionobk Eorniagr M: the ruae under botb alumdvcs), 
but will produce n reduaion in the cost of the crfituia plan 
PI a d t  of dae b h  k t .  Under Alternative Target 
13 this reduction is produced for each nonrep~ented 
cmp)oyct who opu to rrcCne dae A d k  Cash Option as 
additional &-home pay. 

Before pmacdiqg with tfK evaluation of thc retiremat benetif impaa of 
thesc Al-tive Tprgar, wc will foratF on rkh  rhcir p h  design 
implications. We will fim look at thc cumntly Adab le  Cash Options 
under the various County c a k r i a  Plans, and then compvc thesc md 
thc Alccmack AMilnble Gsh Option Targem against a p u p  of other 
mrnpamble employas. 

T& 5 iUustaae~ ~ R i l o b I c  Cub Options under rhe various county 



&ausc rhc h t y  C a f h k  Plm Contributions to M@lu and the 
Fkxibk Ben& Plan (&us, the A&k CPsb Options) arc determined 

hzvc a much larger potentid 
c o d  by Q Choices and 

Options plan. We a n  dcmonstnuc this by comparing dxc additional 
&-home pay d t s  when each sample employee chooses dx following 
"common" package of kndirs. 

C o m m  Package at Benefits 

This 'common" package was chosen beawe it provides adcquam 
armPgcrand~fixthcrypialcmpl~)pc 

Amounts in indicate that rhc employee needs to have &is 
amount deducted kom his or her pay in ordu to buy the common 
pdqe of benefits. 



-n Of As part of this study. W F Corroon snrvcycd a group of comparable 
A-m Awdflak cmpIopus' &ria plans to m as a benctrr?ljt for nnluaing rhc 
-L$tfiarr- varieus c&teriP plan changes presented in this report. A derailed -- 
dRrvy- 

kcription ofrhesurveypupmd dnm am bc found in& 
Table 8 provida tht survey p u p  compviron far the AE'zZ~ 
Available Gsh  Option Tugcfs for the m p l e  p u p  of employees 
describtd in Appendix C. 



Available Cash Option Targets - Comparison wiM Employer Survey 
--  
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Reduction $18 million to $20 million $19 million to $21 minion 







If Recommeaddon t l b  i s  implsme~ted usi cidm Alremative 
A ~ O h O p d o n T ~ ~  ~ r n , i t w o J b e d w m p w m  
a p ~ a d  tbe F E - ~  h e f i t  opdoas to &ow empfoyee~ to deposit 
h o n d a b l c  Chmry Ckhk Ffvr Conuibrnioas h50 a dOl(k) plon. 
This would rmin, as neu 2s pomiblc, the cesh of the btncfit, 
~ a s d c f i u r e d ~ t s o v i a g f . l t ~ a t l a s c i n r p i r i ~ r r P i n  
s ~ ~ p & n o f d ~ ~ h C t  bea*&dtptwould beIostbyraducingtfK 
A*Coshoprion. 

In our view, d d i  this option would have preoerwd the Pensionable % Eami i  mturc of memo &bk for deposit into rhc 401 (k) phn, 



In our 1992 compulb'ity adysis, we addrrsoed thc poliq issue of what 
an appropriaoc pay b e  should k to masurc income rrphcemcnt for 
rnirement benefit purposes. We b d i  that thc mue existence of a 
a f c d a  pka docs nos cmoc rhc need for additional bent income. 
The County's &kcria plans conwc cmployec benefh inm their ash 
quivdent, which the County mkment propm in mm mnvats into 
a d d m o d  pension benefits. The direct result is that the m k m e n t  
benefit now zcpha both pay mrrbkfiu. For this mason, we vguad 
that there may be jwilication to use the pension b d r  incmse as an 
o f k  e n s t  the amounts thc County would orherwise contribute for 
that rrtine's medid benefits. The wise is that by W i  pan of the 
pension on benefit values, that pm of thc retiree's pension benefit 
already ys for a portion of the County's walmitment to provide 
medical E n  efitsbrthatrrtircc. 

As an -pk, assume an employee rrtirac or age 62 from Retirement 
Plan D wirh 30 gevs ctf service. ltssume firrthcr that the em loyce has 
final annual adngs of $30,000 b c k  indudhg the M ar annual 
cash option and $35,100 after induding k The mime is entitled to a 
monddy mirrment benefit of $1,835.14 of which $266.65 is due m the 
indusion of the McgaPlcx AvrilnMe Cash Option. Thir employee would 
bercquircdtoantributcmwubthccostofretiruhcalrh inslflpnaup 
to the lesser of rhc cost of rhc chosen avenge or $266.65 per month. In 
future years, the $266.65 would be increased wirh cost-of-living 
adjumnents. 

I n d f i a t h i s a t u a d s d K ~ p l a n ~ a p r i n n ,  c f r m i m n r n s y e ~ r s  
(albeit without the tax advanrpg~s) since the rcriret cm choose to 
wnmbuce towards and padcipaa in the County h& plan, or to keep 
the $226.65 per month. 

This rrcommendation would potentially produce County Pnvings toally 
of6crcing pension wsrs. 

S - W  Alrhough this point has not been fully reseudwl, a prrliminvy analysis 
O P s r h  would indiace d m  it is highly unlihcly thnr &e County a u l d  reduce 

wnmbutions rhpZ is is .LFtndy m n d y  obligad to makc to provide 
m r k  medical bcsefio by the amount of i n 4  pasion benefits due 
to rhc Gsh Available Option bdng uutcd as pensianable c o ~ m t i o n .  



The rrcommcn&tion appars to be prcdudcd by legal burien. We 
believe the Commission should discuss rhiP mcommendation MU 
wirh o~unsd and dccide whether to obvldon it or rvhecher thrr is any 
muittoprunuiagrhelcgrlissucsftrther. 



Recommmdarion #3 is to d u d e  pensionable earnings for employees 
h i  zfnr the dntc mch c h g e  is cnaacd. Pnccically, this will be 
Pmkved by amending Stna hw. 

B a d  upon previously issued legal opinions, this hw could not be 
rrtropaivcly applied to employees hired before iu  effoaive due unless 
individual elnploym dea m bvt it apply in crchange for some other 
arnpprpbk bent& This might be done as ibUow6: 

+ Implement the Available Cash Option nductions described in 
Scccion 3.2 only br  those employees hind prior to the & c t k  date 
of the ammdcd Stna law; 

+ Give employers hired prior a, the d%ctivc dPP of rbe amended Sate 
law ck option to join the new CafiDlio Plan Tier in achvlge for 
waiving thcir right to contiuw to have the Available Cash Option 
included in Pmsionabk E z n r ' i  

Thur is no prohibition on modifying the definition of psionable 
mmpllgtion fbr new him. 



The impaa of rhir recommendation is to rcdua rrtinment benefits for 
post-new law employees and any prc-new hw employees who might ekn 
inro a new tier Cakeria Pkn. In our September 1332 comparability 
study, we evaluated thc 'am ' ' " of dK County's rctiremr 
bmefh vcms  d c r  public a n d z r i r k s .  Thc raults wne thrc thc 
-unty1s miremat % nonrcpmenred a n p l o y  p e d y  
a r d  those of rhr othu armies. Also, we found that the County was 
uDiquc among dwe sury.ed for indudiBg d m i a  plan ash options in 
peadioanbk arninip. For thesc reasons, we do not believe the adoption 
of thir ~mcmuicndation will nqacidy I m p ~  rhc County's ability to 
amramd nain qurlificdemplops. 





1. To mainpin cash options at thdr current (high) Lnlr under a new 
Gfiaria Phn T i  or 

2. To d u a  cash options to the k t i v e  Tuger h n e d i d y .  

discussed in Secrion 3.2 For As w o n ,  thu; is no need to &-out 
h h e r  analysis of h C a h d a  P b  impoa 

It might be considered moor equitable m d k i o n  number I to 
coanpensam pa-aew employees for the E y  lower pmion he f i r s  
&ey will n& by not having Available Cash Options included in 
Pensionable Eunings. This Plso d m  for drc ucation of the incu~tin 
for pre-new hw employees m opt into & nuw Tier. 

We am aware rhot LACERA is sponsoring a bill (AE 1659) to accomplish 
&c&ed above. Pollowisg is a desaipdon of the bill 

&n o f h e  Public Rdrcmem Jd 

A3 1659 as induced, would add a new &finiron ccction m 
37 Act Law that would be opcndve upon adoption of rhe 
mmty b d  of suppvioo~. The new section would pmvide as 
bllm ''Seaion 3141.1 N o ~ a 1 1 ~ 4 ~  o f h e  
Srarura of1992, "compcnsnion," as by Seaion 31460, 
and "cornpensadon camable," as defined by Section 31461, 
shall not indude cah& or fk&k beaefit plan conaibutions 
or t ~ s p o r a t i o n ,  aaurio/ or similar allowp~las, and thaU only 
indude d&md lalvg or d&d merit incraw at the rimc 
such vnounrs uc d, ntha h when dxcy am paid" 

I The d o n  wodd be &ve if adopted by dK county board 
of suprriso~ and a n d  on by the board of ntirement 

I The new d&m'ons would only apply to employees hired & 
the adoption of the d o n .  

Nore dtu A3 1659 does not con& a provision m allow employees hind 
*or to its d k i v e  date to dea to be 4 uudcr in provisimns. 

We recommend tbmt the Commission: 
1. RKommwd to the County that the provLion be incorpoanad into 

AB 1659 prior to its &owing p m n m  hw employees the 
righttodcamkcowulundurhislaw;Pnd 

2. S m  that lobbying &m on tbc Bill k mppd-up to ocadurte ks 



A suggption that the Counry carry out a study of uucutin bcn& and 
cumpendon wzc included in ow Scpamber 1992 report. This 
suggestion was adopted by the Commirsion and included as 
Rccom~~~dat ion R in its Noranbu 4, 1992 repon to h Board of 
Supervisors. The W s  &a issued rfie foilowing brief mpolwe to the 
mce-&an at rhc Nowmbu 1992 Board of Strpervison meering: 

"The County M y  has in p k c  an e&cdve prooess for 
developing nnd adopting wmpcnxtion and benefit 
prognms including a well-managed and -funded 
retirement Sy6ttm." 

As discussed in h i o n  3.2.2 of this repore, the CAO's office has 
cstabhld a mIBPCBgtion and bmcfits philom y which it has followed 
in designing its pry package. The dements of g philosophy which uc 
r c l e v a n r r o t h r i s s u e s a d ~ i n t h i s ~ r t u e :  

4 The M#lex and Flc~ible Benefit Plan contribution 
vnngemenr is a o~~&crive aid in rrcruiriry: and retaining a 
high caliber of nonrrp=rcd cmpiop.  

The Csmutkion will 4 additional dam bcforc it can pmpcrly evaluate 
the reasonableness of thee elements of dtc Counsy's current r o d  
c~mp~~cation and bcnofits philosophy. 

We believe the Commission should ask the CAO's office for a 
quantiuuim demonsvztion &at its m d  compensation and benefits 
philosophy is fouhded on fkaUy-sound principIcs. 



3.7 REC~~~MENDATION # - ELIMINATE THE SELLING OF 
ANNUAL LEAVE BENEFITS FROM MEGAFLU(- 

Recommendasion $6 is to have the Board of Supervisors modify 
M@ex to d i m i  employ#ry o b ' i  m sJI annual lave ( t i m e 4  
btncfitr under MqpFlcx, and provide Mwla pudcipults with a 
similar Elecrivc Annual Lavc progum outside of& Cakeria Plan. 

Flexible Benefit Plan participnn~~ receive the following vaation 
allowances: 

NumberofVacaaOn Days 

provides a bWic "paid time off benefic of ten days which 
rep bosh vacation and eight days of full-pay sick leave. To 
compensate for this icpkcement, the County conmibudon n, McgaPIar is 
gram. For ernployas wirh less than five yars of &a, the additional 
Councy conpibution is 3.2% of pay (0.4% per day * 8 full-pay sick lave 
+).The 0.4% is rhc proption of one day's n, one yeu's pay. For 
emplgea with five thro nine ytvs o service, dte addiriod %' P 
contribution is 5.2% (3.2% r Fd-Pay Sick Leave + 0.4% per day x 5 
vaation days). For em oyces with ten or DOIC yevs of service as of 
Januaryl,1991,du a&!, "onalmnrributionsquals0.446for~yarof 
service in excess of an, up to a maximum of 2.0% (0.4% per day x 5 
na t ion  dap). Those wha dim ten yars of servia ?fm January 1, 
1991, receive no additional &my contribution b r  any yars in aurss 
of ten. Table 16 on the Mowing psge, summvizcs rhc additional 
Counry contribution b r  M @ k  partiapancs b r  foregone full-pay sick 
lave and vacarion timc. 



Ten af Mere Venears of LmsThanTen Year$ of 
SeruiEeasDT ~ l s o r  

Length of Serv~ce January 1,1991 January 1.1991 

Since these additional County conuiburions arc pam of the A d a b l e  
Cash Option, bey  result in a comsponding increase in Pensionable 
Eunings, qardkss of whether the pnrricipvlr elecrs to rake these 
amounts in cash or to use them to buy bad the time-off bmefits. 

This recommendaxion would remove Electme Annual Leave from the 
McgaFlar Plan and crrdir MegilFlar Pprdapul~ with rhc Equivzlenr 
vaation and sick lave time outside of the plan. At the end of each 
calendar year, MegaFla: picip.nts would be rcquiFcd to ash out the 
tout unused b o c  d o n  and sick leave days at the end of the year up 
to: 

This would allow employees to rvly o w  no more than 10 days of rime- 
off from one yar to the next S d  a p r o p  b i t s  the County's 
unfunded liibiity for accumulated time-off benefits by requiring 
employees to either rake their d o n  rime or to uke it in ash. 

MegaPlex panidpants would d be able to buy additional timeoff 
rhrough employee nlvy duct ion wnuibuuons within the MegaFlcx 
plan. 



Thc Mowing Table 16 illusnatcs thc impla that moving Elective 
Annual Lnve benefits from M e l a  would have on ducing  the 
portion of the nrinment bcndit due to rhc Available Cash Oprion for 
our wid employee p u p  wder Misccllaneoac Member Retirnent 
Plvr D. 

Retirement Benefit Impact of Removing Elective Annual Leave from MegaFlex 

The table dcmonsaa~cs that the implullcnnrion of this retommendation 
could k used to & a subsrand firsr-mp to bring the Available Cash 
Option under McgiFlcu co either one of rhe Alternative Tagem 
inrraduccd in Seaion 3.2. ~ m m m x h t i o n s  #lo and #lb would then be 
u d  ro mmpktc the hck 

Wc estimate that ap ying this recommendation done auld d r  in a 
reduction of one rn' ion m rwo million dollan per year in the Counry's 
rrriFGmcnc cosa. 

8 



4 
Typically, employen indude vlcPrion time undcr a cafeteria plan to 
allow employees d# abilii to dl d o n  time and buy other benefits 
on a pmmx ki. kn employer can pro& coot-Pnviogh in this W o n  
by d n g  cam of c d h b  plan benefit options at a I d  whwe 
employers must d vacation time in orda to &rd a M p a w e  of 
bea&tr We asked a rrprrscnm.tive of the Los AngJes County Chid 
A d m i i t i v e  Office to provide us the n r iode  fbr induding vaarion 
in M+ and war informed thzr their objcuive wrs to: 

Improve the flcuibirl'i of rhe prognm. 

The fim point was m be a c h i d  by having employees d vacation and 
spend more time an the job. We funha inquired as ra whcrher there was 
any dam to suppor~ ttte conrention thu producdvity i n c d  as a mulr 
of & program. We wac informed that thc i n d  productivity was 
apcacd to result from less employe h o e i s m .  

We believe tht rhc County's objectives can be 2$lieved through an 
Ann& Elecdve k v e  p r o p  d l i s h c d  outside of the McgaPlcx plan 
and t h ~ ,  eliminate the a~sodatcd pension costs. Following are the 
advaongcs and disadvanqes of rhis a p p k  

1. Reduces Pensionable Earnings sina payouts for d vacarion or 
sick lave arc not indudable as d i e  compensation under the 
1937 County RGtirrmens Aa. 

2. E l i r n h  the "use-itor-lose-it" d, thus employees cm be assured 
thn no time-affwiu be fbrfi?ircd from this sep;uatc p m  ar yeat 
end 

3. GNCS employees rhe o p p o ~ n  the ycu to decide 
wfi& or not to use the a d  reeivc - time- 
offas asha tyarcnd  sarhcrhhavingto  makcan irrevocable 
decision befbre thc y e ~ r  begins. 

4. Limb the liability that thc Councy must book for accumulated 
tirm-off that is cvricd o m  from year to yar by emplopccs. 

1. h o v c s  a key distinaion bcrwecn McgaFlex and the Flexible 
Benefit Plan. This could be mcrcome by allowing MegaFluc 
perricipvlts to re-cnar rhe Flaible Benekk P h  at rht nexc open 
cmIlmcnt 



3. h o w  cmployccs' a b i i  to carry over more thao 10 days of b e -  
off. Nou thnt chls is the mirror imrge of advantage W. Wficrhu or 
not it is a disadylwl- depends upon the point of vkw. 

From our surwy of comppnble employee's cake& plans, two provide 
vacation rime "ding" as a benefit option. In rbe publisM survey, 26% 
of crfacriP p b  provide aome fkribii of timeoff benefits within the 
plan. Of d m  group 

+ 4096 d m d  both w a n d  selling ofvaation 

+ 35% allowed d o n  buying only 

+ 19% dowed d o n  selling only 

+ 6% oombiied timeoff benefits (sidc kave, vacation, persona4 
time, ctc) for purposes oftading 

The M c g d k  plan would become put of the 35% group Nhcr than the 
40% group by this dunge; not a s i g d b n t  difhnce. 

Removing the value of rlme-off b a d b  from d~ County Cakecia Plan 
Conmbution can produce npid m i d c n s  in Pensionable !knmp, and, 
in nun, County retirement coots for M@ex parciapants. There arc 
both positive a d  + irnp~rcts on Magal% Pprticipars, thus it will 
probably be necessary to mpn employee dectians betmcn M@la 
and the Ruibk  k f i r  Plan. This will d o w  an oyea who made an 
irrrvoable McgaPlcr deaion to reconsider & thcr MegaFlu, as 
modified with the new El& Annual Lnvc pmgxam, is rtiU araaain 
to &em. 





In order to wi r r  the Commission in its mission, we have cammuted 
three dzunative ma* tht eould bc used to n d u a  the County's 
rairement costs using our recommendation as building blocks. We 
rnregorbu rftcse thret Eavegicb as: 

+ Modeme Strategy - Produces gradual cost redunions by 
inmdudng a k r i a  plan changes that ukc place over a more 
atended rime period. 

Ootluwave gUrtsgy - Focuses only on those changes dur will 
prevent firmrr rrtiranent cost incmm nrhcr than cast ductions. 

*g#w#w Stmtogy Thc Aggnssivc S~arcgy is impkmented as Mows: 

Remmmendatkn dr3 The County mp up lobbying &m for the passage of an amended 
version of AB 1659 to assure that Adable 6ph Options under the 
Countfs cpfbtcria plans can be atduded from Pmsionable Evnin 
for all new unpSoyrcs. The YncndGd version of AB 1659 sho f d 
dow adsting employes the right to have the new law apply to them 
on a voluuay M. 

AU new nonrtpresentcd employees h i  prior to the pzsgge of 
AB 1659 will CDW Mcg;Slcr with an Adable GFh Option qual 
to the Minimum Catit& P b  Conmbution ( m n d y  $542 if 
eligible to waive medical bendin, othuwise $376). Thii win also be 
uuc of employees who mow h m  a npmtntcd to a nonqrcsented 
chssiation. 

Upon pvsage of AB 1659, a new c&da plan will be escablihed 
with provisions idential to that of the 1993 M+kx plan, 
including the current high levels of Avnihbk Cash Options. 
Employees subject to AB 1659 will become mcmbus of dris new 
&tak plan. Euisting employes will be given the option (at the 
lrcla open cnrollmat) to bccome rub+ to the pmvisioas of AB 
I659 (LC., hsve their PmsionabIe Mi d u d e  the d u e  of che 
Wcwia P h  Avnibblc Czsh Option) in s r c b g c  fbr joining the 
 plan. 

L=Ang.lecCoMly-kvlyoig 
pq.m w 



T& following changes to hk@Iex and thc Plaible Benefit Plan 
should be madc &k&c Janupry 1,1994: 

mmm + --Therightrod-ylnuallc~vedbcrrmovedfrom 
the plan and rephced with a comparable, but different 
program, ourside of M@CE An W o n  to =-join the 
Flexible Benefit Plan will be available during the upcoming 
open mmIlment 

RsaotnmmWbn #la + - Beginning in 1994, h e  
County ~~ Plan Contribution for the year would be 
mmpristd of two mmponcntE 

1. A dollar amount * to the Minimum County 
Cakeria Plan Contri don for the year in q d n ,  
plus 

2. A percentage of an cmployu's pay calculated as any 
crocss of: 
(a) The 1993 Counv Plan Contribution 

for dx employe ((I a ~~ of payh over 
(b) The 1993 Minimum Countv Cakeria Plan . . 

Contribution as a percenpge of the cmployce's 
annual pay rur zs of Dcamkr 31,1993. 

This percmugc will not be i n c d  in h u e  yan. For McgpFla 
pvricipmts, the 1993 Camty Cdcurk Plan Contribution used in 
this d s n m k t i o n  will be n a  of the 1993 porcion amiburable to 
Ek iw A n 4  h v e  

The Minimum County Cafiwria Plan Conuibution will be held 
mnsont for all fLNc yam. The County will s u b s i b  the cost of 
medical and dental Ian options to anin or reduce cmployces' 

r of ese ben$its, ~6 appropriate. +-SF 4 
Ax the q i n t i o n  of &c cm~nr  coileai~~ h p i d n g  -en=, the 
County will ncgoriate far a fnezc in the m n t  Counry Gf;ewia 
Plan Contributions and mention of an agreed upon l e d  of medical 
and denal banetit p&ig w w  under dm Choica and Options 
piyls. This purciming power 3" 4 is to be maincd duougfi pricing 
of the benctits under these &em plans. If this a r a t ~  is 
unsucassful, rhe County must indude, as a bargaining item, the 
impact on rrrircmenr msts of incmsing the negotiated County 
Gficnria Plan Contribution. 



Aarmpl~'sA~CPshqrdomin1994dbecqdtothe 
I- Terpeta) kger of: 

1. The d o h  mount of Available Cuh w o n  to which 
helsfit was ~ ~ r i d c d  in 1993; or 

2. Thc amount that results from application of the 
p u a n ~ o f p a y t h a t w a s u c e d i n ~ i h i S m e r  
Couny G&mk P h  Contribution h r  1993. 

However, in no event will thc mount  be less thPn the Minimum 
County Gflaria Plan Contribution. For MegFlcx participants thc 
1993 Available Cash Option and Counry Cafeteria Plan 
Contribution puvrntagc used in this daennination will be net of 
the 1993 portion armiuabfc to & a i v e h n d  Leave. 

In fimm y~ (1995 and hm), tbe Availabk Cash Option for the 
yar will e q d :  

1. The 1994 d o l k  amount, 
2. of: 

(a) Thc un loyec's annual pay nre as of the ht tg dayof eycuimmediatdypmcdingtheyar 
in qucsdon; o w  

(b) Thc employee's annual pay mce as of 
Deambcr 31,1993, 

but not less thyl the Minimum County CPfiari? P h  Contribution 
thvr thc A d a b l e  Cipsh Option for the 

Beginning in 1996, MegPPla and the Flexible Bcncfit Phn 
pPrticipulcs will agoin become eligible oo waive medical o o ~ e  if 
theyonprovide&aofothu c i d t e r a s ~ n a n p l ~ o r  
dcpsndcnt ~f medical avenge is Z i y  tbr pamidpa in my 
year, the d k c d  participant will rr-aive the full Adable Cash 
Option a~ ozkehow y, but he or she will not be antitlcd to any 
adtiirioml County & ~ontribution h r  sa year. 

Costlnped We estimate that the Agpmve  €a will reduce Counry 
rerirement costa by appro- $20 m' "fir: 'on to $23 million per 
yar. This docs not indude rh cost d w t i o n s  which rrsult from 
implementing remmmmdztion #3 h r  new members or acisring 
membcFh. In &on ro dx rctirrmmt savings, d~ County will aw 
one million to dvee million dollars per year in C&s& Plan savings 
beginning in 1993 and b. 



Cost lnrpact We estimvc h t  this savegV will rcducc County mirrmalt costs 
by approximately $19 million a, $21 million per year. Thac will bc 
n o s a v i n g s i n ~ P l P I t w s 0 ~ .  

8UPlrgy This rrnugy back- dles furchcr from the Moderate Swtcgy by P s u b s b d q g  rhe he1 owing Megdla and the Flexible Benefit Plan 
~herthosedescribedinthcAadatedStnocgy. 

Reaumw,n@bn#lM + MeaeFlex the - An employee's 
Available Cash Option in 1994 and lnnr will bc qual to the 
dollar amount of Availabk Gzh Option to which he or she was 
mtidcd in 1993. 

The appro riau Alternative Avdhbk Gsh Option Target would bc -8 in iiuure )an, as deemed appropriate under evolving 
c i Iwmmcrs .  

Thm arc many o h  mugies that could bc developed using the 
mmmcndations as building &cb. The Commission may wvlt to 
antu irs &as on the devdopment of the g r a d  policy which will be 
used in achieving the objeerive of reducing rttircrncnt costs. 
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-- 
Phn Gmtmutms 

This is a plan whkh allows an cmploy~ to choose among a menu of 
employee benefit options and purchase those that best fit his or her 
personal and M y  needs. An employe is also dowed to opt for cash in 
lieu ofbmdits. The C o u q  o f h  Angela s p o ~ r s  bur &ria plans 
(M@kx, Flexible Bcndit Plan, Choirs ad Options) as &aibcd in 
Seaion 1.3. 

This is 3K amount of money b t  rhc Couny provides to each cmployac 
ro p& bendics from the &&a plan menu. Some (or all) of this 
money codd be taken by the ernployec in cash. If the cost of ~ I C  bcn& 
chosen by the loye aracda the Colwy conmbution, the emplop ~ ~ ~ ~ n l h  a tehn-mx payroll rtduction. 

This is the amount of on employee's compensation thzt is used to 
dmrmine hi6 or her rrdrrmmt bend%, as wd BI the amount used to 
dccumhc comributions ta rhe raircmnt plan. It is composd of base 
salary plus any additloanl compsarion considered pcnsiomblc 
atcording to govuning law. In the CPK of rhc County's d m m t  plans, 
gowning law is thc 1937 County Rcdrrmcnt A n  

TheM accounts work Mi to bank ;ZCCOUI~~S fio-m which withdrawals 
a n  be made to pay for an cmployac's hdch and dependent core 
~ ( p ~ d i n u c s ,  mpcctively. Thcse amunts am funded wirh Wore-rax 
d o h .  If dK amount is not expended widnin one year's rime, the 
unused b a  ic forkid. 

Sick leave during which tfie employee is paid his or her full dory or 
wage. Harible &nefit Plvl participants reaive 8 days of full-pay sick 



The Counry Gtittria Plan Conm'bution under two of its p h s  
(MqpF1u and Flexible Benefit Phn) uo allocated to individual 
porricipvmasaperanagcof&salry:howerrr,kisaminimum 
d o h  contribution below which die Corny conaibucion cumor fall. In 
1993, the minimum Couacy C&t& Plan contribution is 5524 under 
M@ex aud $442 pr month under the Flexible B a d e  Plan. 

The County's clfitcrin plan for employees repmmcd by the Collidon 
of Chnty Unions Kdition*) ((covers approrimardy 29,000 or 39% of 
emplopcs). 

The County's &ria plan for n o n q ~ ~ ~ ~ ~ t e d  ( g e n d y  myugancnt) 
employees hired or ncwly d 'blc after Jzauay 1, 1992 and 
Q O U I U ~ E S C ~  cmplopeu adfby h. Flexible B e n t  Plan Wrc 
January 1,1992 h a  e l d  to be c o d  (avers appmxirnady 4,800, 
or 646 ofemployecs). 

PkrPbk &m& Phn The Ceunry's &ria plan for emplo)rrcs who were nonreprcsmted 
bdim 1,1992 and did net dea Meg;iFIcx (covers approximately 
4,200, or 6% of empIoyees). 



In order to provide a mmporison base +st which to evaluate rhc L0s 
Angela County Csfireria Plans, we sumycd 5 of the 10 lvgest 
axpoxations with hadquarters m Los Aq& County, 2 California 
public utilities, and 10 other WimiP public employers. The public 
emplop rumy included four of the @st 1937 Aec systems, the two 
largest W E R S  counties, two of rhc largest city sysnms, and state 
umplogees~~dund~CplPERS.?herurvcypucid matethesame 
as hose ueod in our 1992 Comparabii Aneiysis an arc shown bdow 
in Table 51. 

$" 
TABLE &I 

PubIic Employers Listed in the IMk 
OfHtmberOf AWVePanicipan$ 

I lnduslrlill Compan~es Head- 
quartered in Los Anpeles County I 



As shown in TPbL B-2 below, most of the employers w~t?crcd did nor 
k a w h o r k r a i n p h .  

TABLE B.2 

I 
4 6 

P r i m  Employer 1 4 
Public U r i l i  1 1 2 

haw our sample is rrhtivdy small, we induded as pan of our analysis 
information h m  a published survey1 on fladbie c o m ~ o n  p h s .  
This survey indudcs infonuation h m  345 our of 472 o 'om with 
dceria  p b s  ~ b w  employees to choose a m o n g Z o p t i o n s .  
Bridy, the published survcy induded 34 employers lo& in Glifomia 
The employers induded both manufiauring (30%) and service (70%) 
employers, from various industries PI& as hospid lhdth  are ,  
insurance, banking, eduoxion, utilities, and finaacelrd carate. The 
lvgcst concentration of employers (42%) was among medium shed 
organizations (1,000 - 4,999 employecs). Only 5% of the survey 
participants had 50,000 or more employees. The size of the 
organizarions ranged from 74 to 352,000 employees. 

In our analysis we first compared the range of benefit options ofired 
under the Los Angjes County Plans with those surveyed employers, then 
we focused on the amount of the Available Cash Option among our 
sample anploycts. 

OompYan of In order m evaluate the design similuiv of the Counry's &reria plans 
Optlotm with those of the swcycd employers, we mrnpucd the typcs of bene6ts 

offed  under the wious p h i .  Our survey d e d  h: 

All rhe employers with cafetuia plans provided medical and 
dend covcmge 

4 AU but one employer indudcd Halth Care Spending Accounts 
(HCA) and Dependent Cue Spending Accounts @CA) 

4 All but two employus included lik insurance and Accidental 
Death and Dimembement (ADD) pmrcaion 



Comparison of Cafeteria BeneAts Optlm I 
Med Dm Vi Life ADD CA L?T) STD Vac LIT  HCA DCA 

opuolu 1 I x I Y I. I 

Public - 1 X I  I I 

Public - 2 1 x 1  

Public - 3 X I  X I  

Pdvro - 1 1 1 1 1  I I x I I I I 

Utiliry-l I I 1  I I I I I x 

Publirhcd I 1  I I I I I I 

s u e  
Note McgeFlu provides for survivor iacomc for e m p l o ~  in Pkn E. 
Med Medical LTD 
Dcn 
v i s  
Life 
ADD 

Dend STD 
Vmon Vac 
Group Life lnrunnoc LTC 
Acddend Death & DLmemkrmcnt H a  

*Benefit options indicad arc those OM by 5096 or more survcy participants. 

ComatahtsnWn The range of bench options available under 3re County's cafeteria plans 
arc M y  typical, wirh the possible exception of the indusion of short- 

Opikns term disability coverage and vacation time as options under the 
McgFLx plan. According ro the He* ~wcy, 16% of e m p l o ~ s  ofkr 
short-urn disability covenge as pan of their cafeteria plans, and only 
26% o h  the lbiity to ode vacation for ash or other benefits. 



S#lqp(r The methodology wc wed w;ls to relea r mjmscntative group of 
"typial" employees" from d o u s  d i i n a  dnssihtions within the 
Gusty. Tab +I, rhesc rypicnl ~ p l o y e t s  then cromprise a 
mpmative e r o s s 4 o n  of the employee population. The sample 
group is the saw as used in our September, 1992 Comparability 
Analysis. 

Represented Job Title Cafeteria Plan 1 



ClWrdPnrbk EmUlgr Pensionable d g s  uritizcd in our study for each of the job tides ur 
shown in Tabk GZ. 

~ C r h  
NIA NIA S376 $903 $1,187 $1,769 

A 
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July 15, 1993 

Sconomy and Efficiency Commission 
163 Ball of Administration 
500 OJwt Temple Street 
Los Angeles, California 90012 

Dear CoPlmissioners: 

This opinion is written in aonjunction with the DD.velopment 
of Los Angtles county Cafeteria Plan D.8ign Strategies to Reduce 
Rctirement CostsN prepared for the Los Ilngeles County Economy and 
Effieisncy Colpmimsion by W F Corroon. 

Los Angeles County has established four "cafeteria plans8* 
under which eligible .ntployus are given the opportunity to 
ehoosa aaong certain benefits .uch as health, dental, life or 
dieability in6urance md the receipt of additional current cash 
mmpensatian in lieu of such benefit.. Thesr four plans are the 
Plexibla Benefit Plan (nFlarn), Megaflex, Choices and Options. 
Flex, the first of awe, van established effeotive January 1, 
1985 for non-represented woployees of the County. Effective 
January 1, 1991, the County adopted Megaflex as an alternative 
plan to Flex. Ae discussed Eurther below, Megaflex provides 
greater County contributions than Flex; hwavar, in order to 
participate in Megaflex, employeem w u a  required to give up a 
number of benefits to vhich they otherwise would have been 
automatically entitled such as cutain vaeation and sick leave 
kntiits. Choices and Options were estab1irch.d in 1989 and 1992, 
~espactively, and are available to eaployaes repre~nted by 
various County .raployee unions. 

Comenoing in January of 1991, amounts rtpte8urting both 
c u h  elected in lieu of benafit. ~d aaont. othuwiu rmaaivable 
in aash but umed to purahase benefit. aukder the various cafeteria 
plans w m  treat- a6 Wnsionable mapexmattion for retirement 
p1.n purposes. In early 1992, the undessigned vas retained as 



and Efficiency Commission 
joly 15, 1993 
Page 2 

fadependent legal counsel by the Economy and Efficirnoy 
Corlission (the "Carmission*) to render a legal opinion on, among 
othrs things, whether cash paid to an amployee undar a csufeteria 
plan or cash used under such a plan to purchase benefits for an 
a@ployee should be treated as pensionable compensation for 
purposes of ehe County's retirement program. This legal opinion 
was isrrued on July 15, 1992. A ntnnbar of legal isoueo comidered 
in that opinion (herein refezred to an the "Prior Legal Opinionm) 
are related to areas discussed in this opinion and, as a result, 
portions of this opinion will incorporate some of the discu8sion 
and conclusions reached in the Prior Legal Opinion. 

The Prior Legal Opinion concluded that while the California 
statute defining pensionable cormpansation (*cmpwwation 
earnableu) was unclear in its appliaation to available eash 
aptionn under a cafetaria plan, the interpretation by the Board 
of Retirement that such amounts ohould be ro included and a 
consideration of various legislative enactments of tha State of 
California supported the finding that cash paid to an employee 
W a r  a cafeteria plan or cash used under much a program to 
purahase benefits for an employee were probably correctly 
de1:mhed to be pensionable compensation. Furthermore, the 
Prior -gal Opinion concluded that, in any event, it was highly 
likely that the court. would find that current ~ ~ ~ 1 o y . a ~  were 
vested'in much treatment with the ruult that such amounts would 
be treated as part of their pensionable compensation during their 
terrns of employment. 

Concurrent with the retention of independent lagal wunsal, 
the Commission, at the request of the Board, ratainad a 
consultant, W F Corroon, to review the County's cafeteria plane 
in the light of comgmtable private and public plans and to make 
r.copp~~dations with respect to the poorible modification of much 
plans and, in particular, modifications that would rduae the 
aatpenaa associatad with treating cash options as pensionable 
compensation. This Corroon report was issued in November of 1992 
in aonjunction with the Conmisfion's raport to the Board of 
Suparvisors entitled the "Los Angelas County Policies and 
Praatices Governing Ratirement Eligible Salary & The 
CoPlissionts and Cormon's reports were din~ussed at the Board's 
m t i n g  of S o v ~ r  17, 1992 and, at that time, the Board 
requested that the Commission, with the assistance of its 
ladape&ent legal counrrl, *[elammine the viability of nasures 
to oa or reduce the CountyPs liability to the f frees ng or reducing the cash available option r" cafeteria style by 
b e f i t  planaim and to n[e]wmine th. C0ulltyrs cafeteria style 
M l t  pa- urd -d wm tb .nh.fiss miw, and 
redwe County ooat without reducing anployees' ability to obtain 
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Mapate benefits, or reduce the Countyf@ ability to attract and 
-1ifi.d p+rsonnel.* This has resulted in the current 

Corroon report to which this legal opinion is attached. 

The Corraon report di8cwses a nuPlb.r of possible 
modifioations to the design of Megaflax anpadally with respect 
to the mount of cash in lieu of benefits to be sad. available to 
participants in M e  plan.* Theme proposals raise the obvious 
legal wattion am to the extent to which the County can implement 
8uah ledifications without illegally iapi ing on the rights of 
aurrent perticiprnts in Magaflrx. In eons "f dering this question, 
the interrelationship between the operation of Flex and Megaflex 
is an important part of the analysis. 

As Micatad above, Blax was effective Jan- 1, 1985 and 
was +ha fir& Meteria plan under which County qloy..s had a 
choioe babmen various benefit options or orah in liau thareof. 
As with ell the other County cafateria plane, the plan has been 
designad from its inception to meet the requireamits of Sootion 
125 of the Internal Revenue Code and, hence, to result in any 
election of benefits by participants baing treated a. pro-tax for 
the mlecting employees even though the ermployees had the option 
of racoiving cash in lieu of such benefits. 

Megaflex was effective January I, 1891 and is similar to 
Flex in most respacts. However, generally speaking, for those 
.rPplayors vbo participate in Megaflex, certain other benefits 
that would have automatically accrued to such employees (and 
which continua to be automatically accrued for partictipant. in 
Flu) were eliminated. These lost bonefits primarily involved 
additional s i ~ k  leave and vacation days that would otherwise have 
accrued automatically. In exchange for the low of ruch 
benefits, the County increased the amount of oontribution to be 
made to Megaflax participants as conparad to that baing made for 
participants in Flex. This increased contribution was calculated 

The report focu8.e on Xogaflex in this respect because the 
cash available under that pr run (which in turn gives rise 
to pensionable wmpmmtion) "9' s signifiaantly greater than 
that available under Flex. In addition, although choices 
md Options also involva cash eptions (althougtt to a much 
lesser extant), th. fact that these plans are mb act to the 
oollectitn bargaiaing p ~ o c e ~  elfnirutes the .bil 1 ty of the 
County to unilaterally make changes in the design of the 
prowam. 



MORGAN, LEWIS 6 BOCKIUS 

Bwnomy and Efficimcy Coamission 
July 15, 1993 
Page 4 

in a ruvrer so as to be clearly related to the si& leave and 
tnaation day benefits that were no longer automatically available 
to Hagafluc prticigants.~ This increased contribution could be 
either used to purchase the lost dayo, expended to purchase other 
bonefits or taken in cash. 

All non-represented employees were given an option for 1991 
to either participate in Flex or the new Megaflex program. All 
previously accrued vacation and sick leave war, retained for 
employees electing to participate in Megaflex. Thus, from the 
outset, a decision to participate in Megaflex rather than Flex 
was (and has continued to be) simply a voluntary decision on the 
part of an employee as to which benefit program was of more value 
to him or her. A similar decision was presented to the employees 
for the 1992 par. However, oomrmancing with the 1992 year, 
.asployeas in effect were required to make an irrevocable decision 
as to whether to participate in Megaflex or Flex for 1992 and 
future years of employment. In addition, all new hires of the 
County and those newly eligible for the non-represented 
esployus* cafeteria plans on or after January 1, 1992 were 
automatically eovered by idegaflex rather than Flex. As with the 
prior election, the election made for the 1992 and subsequent 
years as between the two programs was entirely voluntary on the 
part of each employee with much a choice simply being one of 
trading off certain benefits available under one pragram for 
other benefits of roughly equivalent economic value under the 
other program. In this connection, the election matuialm 
supplied to the employees provided worksheets by which each 
aployee could determine which program was better for him or her. 

In none of the communication materials that we have reviewed 
is there any rugrrmmtation that Xepaflez or F l u  burrfits would 
be maintained at certain levels or that the amount of benefit 
available as cash would be maintained at any particular level. 
We have requested any additional communication materials that 
right contain statements to that effect, but have been supplied 
with nothing of this nature. 

The eortoon report discusses a number of options that the 
Board might consider in redesigning Megaflax and Flex. As 
indicated, a number of these involve a reduction in benefits 
available under these prograam including a reduetion in the 

a Memorandum from mief Abminirtrative office +a the Ecafibmy 
and Efficiency Conrmission dated April 30, 1993, page 4. 
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amount of cash (and hence pensionable compensation) that might be 
available 8s an option under Hegaflmc. In .our opinion, these 
propomale involve three rincipal lagal i ~ u e s  - (1) rrhsther the 
emplayeu ourrently part '1 cipating in the cafetnria plan6 are 
m t e d  in oertain levels of benefits under those plans or in any 
ourrent particular benefit provided under nuch plans 8uch as the 
urwnt of benefit that aan be received in cash, (2) even if not 
vested, whether the County is .stopped from making certain 
ohangas in the benefit plans because of irrevocable elections 
ud. by participantm in the plans and (3) whettier a reduction in 
any 6a.h option is impermissible because it has an indirect 
effect on the amunt of pensionable cempuuation received by plan 
participant. and, hence, undednaa their vested pension rights. 

A8 dircrused at lengtb in the Prior Legal Opinion (pages 24- 
3 )  the concept of vesting in public HGtor patmion plans has 
bean developed and firmly embedded in California law through a 
long line of cases starting with v. , 29 ca1.26 
1 4 1  (1947). In m, it was deciEthatwemploy..'. 
pasion constitutes an elsoLent of conpensation, that a vested 
contradual right to pension benefits accrues upon acceptance of 
employment and that such a pansion right may not be destroyed 
once vested without impairing a contractual obligation of the 
employing public entity. Because of this well-established 
judicial authority and the probable unavailability of any of the 
recognized exceptions to this doctrine, the Prior Legal Opinion 
wncluded that currant mloyees are very probably vested in the 
treatment of flexible benefits as pendonable aompensation. 

1t is Wortant to note. however. that the veetina conceDt 
to the exbent-that it precluks even roduciions ih 
benefit levels has h e n  developed in the context of 
plans. 'Phue is no comparable general doctrine of vesting 
applicable to fringe benefit programs such as a cafeteria plan. 
Pruumably, this is because of the nature of a pension plan under 
whi& benefit. are wually caloulated with reference to a 
participant's service. Under these circumstances, the courts 
hvm prohibited the rduction of pension benefits vhue the 
8ocruing of such service has already commenced. i L  fringe benefit 
plan, on th. other hand, may ba viewed mure as an elu~+nt of 
ourrat c ~ n s a t i o n  which, as discussed below, tbe court. have 
freely allowed to be reduced prospectively by a public entity 
employer. 

mere are a few cases involving the application of a vesting 
ooncept to non-pension benefits. However, these cases have 
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involved situations in which the affected rr~ployee or employees 
Red already readered all or part of tho muvim neau8ary to meet 
the threshold requirements far the bonefit and then tho public 
city had taken action eliminating tho benofit in question. 

v. P 

thee* car-. The benefits eliminated by the District w e e  (1) a 
longevity salary increase equal to 28 of base pay awarded at the 
end of the 9th, lzth, 15th and 18th years of serviae; (2) a 5th 
week of vacation for full time profeudona1 employees after ten 
yearc of continuous service and (3) a four-month, fully paid 
sabbatical for librarians at the and of each six years of full 
time service. These bonefite were eliminated usrilmterally by the 
district a8 to a11 wloyees who had not yet eonplstod the 
spaoific conditions precedent to qualify for thm benefits. In 
striking down this action, the court stated: OTo the libsarian 
who has worked five and one-half yearm toward the right to take a 
sabbatical at the end of six years, or the long term enployeo who 
has been working torrard entitlement to five weeke  of vacation 
after ten years of service, it would be grossly unfair to allow 
defendant to eliminate ouch benefits and reap the rewards of ouch 
long-time 8ervice without payment of an iaportant element of 
eoraphluation for such servic~.~ IQ. at 140. Bimilar results 
were reached in m n  v. Na-, 70 Cal.2d 
240 (1969) and xvrns v. S , 212 Cal.App.2d 177 (1963) where 
the public entlq-annual step wage increases after the 
service had been rendered by tho employee to qwlify for the 
increase. Likewise, in the recent case of -- 
-, 11 Cal.App.4- 1598 (1992), it was held that a 
soh001 district could not discontinue post-retirement health 
bandit. d e r  ciraam8tana.s where forner beard members had 
alredy retired having boon prm~iued .pch bmnrfit. and, hence, 
again had already aoxnpletely rendered the service that had been 
necusary to qualify for the bonefit, 

It would be a giant leap from the remltm reached in these 
cusu to asrert that a government app1oy.o in veeted in certain 
levels of benefits in a fringe benefit lan so that 8uah levels, 
mm@ eskablished, cannot be rdluced BYr 1 ng the rmainder of the 
employeore emplopnt. Rather, such pr-, baoieally 
involving the payment of current col~ponsation, would nem to fall 
clmarly within the general rule expr0ms.d in the leading w e  of 

h V. B Q V ~ ,  12 Cal.2d 140 (1938) On the of a 
m t i t y  to adjust much compensation (in this DUO allowing 
the introduction of a aandatory employer contribution as a part 
of a health care plan), Am stated in  auttenror+h and restated in 
a narbar of other California camem decided 8iaae: "It is well 
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ntt1.d that public omplopos have no vastod right in any 
particular measure of ooplpen8ation or benefits, and that these 
n y  be wdified or reduaed by the proper statutory authority." 
&d. at 1sO. Applying those principles in opinion 84405, 61 ~ g .  
-.win. 510 (1984), the Attorney Oonera18s office opined that 
while it was not pumiaaible for a school district to eliminate 
health hewfits cworage for board mombers who had already left 
offico having mot tho qualification for Rlch -its or to 
di.contirme auch bonefits during mcific +.N of office of a 
board member rho in effect had wntractod for the benefits during 
s u e  t m ,  the district could legally eliminate such bonefits for 
future t- of existing board ranburs. 

In conclusion, it is our opinion that the courts have not 
rentricted a ublic entity's ability to prospectively reduce or 
otherwise d f y  haofits provldod p u ~ a t  to a non-pension 
benefit plan oxuept in a few cases where such action would be 
fundaseatally unfair to employees who had already acoruod @emice 
in exchange fur receiving the benefit In  rpls8tion.r 
Accordingly, in our opinion, tho rodificationo discnosod in the 
Corroon report.involving dthar prospective roductfon of the 
bumfits provided pursuant to a cafeteria plan or the available 
ea.h options under -ah a plan would not bo logally impermissible 
on the basis that they impinge on any vosted rights of plan 
participants not to ever have any such modification made during 
the entire terms of their employment. 

Even if certain Wefits in the County8. cafeteria plans are 
not vostod for future service merely became of the previous 
emtabli8bment of aose beneiit. by the county, tho question still 
remains an to whe'thor tho County ha., by its actions with respect 
to the plans, estopped ltsolf from proceedin with cortain 
options sot forth in the C o m n  report. Th 1 s is particularly 

It is rreognized that there i s  a mervice component in 
maflox (but not the other cafetoria plans) undor which a 
participant receives a somuwhat higher County aontribution 
aftor a c h i e v ~ t  of a rinimum numbor of pars of service. 
However, this plan deoign feature, which do08 not pertain to 
W i n g  tlae thrrrhold r.puit.nmt8 for qualifying for 
bwsefits undu the plan, vould not, in our j-t, place 
this situation in the 8- categery a8 those involvwl in 

.nd the other ca8u di8cursed 
a tundMurtally unfair 

retroaative effoct. 
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t rue  with respect to Megaflex for which it has bean m t e d  that 
no roditieatioru in the amount of the available earh option are 
p~~efile beoause of certain irrevocable elwtioxm previously mnde 
by murent participants in this plan pursuant to which they gave 
tqr other benefits that they could otherwise have recreived, 
vacation and sick leave days. 

Am dosaribed above in the dimcussion of the 
intenelatisaship between Megaflex and Flex, it would appear that 
during their partioipation in Wagaflex thuu far, th. participants 
have not in fact given up any benefits as a result of su& 
decision but have aerely urchanpad certain available banefits for 
others. Thus, for exaniple, while csrtain vacation md mick leave 
bonefits that would have othewine aocruud dwing such timm were 
not available, the participants in Megaflex have reoeived an 
additional County contribution under l6ogaflex with which ruch 
benefits or their equivalent could have hen purchased if they so 
chose. 

Under these oircmatanoes, we do not believe that the County 
is -topped from paking prospeatbve ohanges to Megallex ineluding 
reduction of the available aaoh tion solaly beatuse of the past 
eleetionu made by Megaflex partic "S pants. Fmrthmore, as stated 
above, we have been supplied with no wmmmication matarialrr 
under which the County has otherwise restricted it. ability to 
amend the plan. Our conelusion in this regard would be diffasant 
if it were proposed to hold the Megaflex participants to their 
elections under ciraunt~tanaes sthere only the Meyaflex benefits 
were reduced and the partiaipts werm not qivmn an opportunity 
to revoke thdr prior elections so as to be able to participate 
in F l e x  or any other cafeteria arrangmnt made available as an 
alternative to Segaflex. However, in recopition of this8 the 
Cwroon report does not suggest any course of action that would 
have this result. 

Although, under the above analysia, modifications reducing 
available cash options in the aafeteria plans arould be acceptable 
in theaoelves, ths question remains as to whether they would be 
p.rzissible wh.n their effeut would also be to reduce 
puuionable comp.nsation puyable to an rrmployee partioipating in 
*e p1.n. In other words, if an u ~ l o y u  Is vested in his or her 
right to havr a cash option treated as pansionable v a t i o n ,  
Would a reduction in the amount of that a u h  aption con8ti~ute an 
indirect mdemining of that m t e d  interest? 
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mere is very little judicial authority on this question. 
it is doubtful that a court would find it impomissible 

=-lie entity wer to r e c e  an item of pensionable 
wmpmsation even in circummtancea where it would violate the 
vesting doctrine for the mane ontity to recharacterize that 
capansation as non-pensionable. If carried to its logical 
conclusion, such an approach would even prohibit a public entity 
from reducing the salary of an wployee because this would also 
have the effeot of reduDing the employee's penmionable 
umponsation. Indodl, the coupLe of cases that have considered 
thim point have allowed legitimate ucotoise of the public 
enrploye~'8 authority oven whue an indirect effect of much action 
h u  been to rmduce an omplayoorm pension. 

An axample of this is v. B 18 -1.M 808 (1977) . 
m u. the plaintiff c l w t h a t  e v e s t e d  pension rights 
had bean impairdl because during his mploylaent the maadatory 
retiraoent age was lowered froln age 70 to age 67, thue in effeat 
roducing his ability to oarn a greater pension. The California 
Supreme Court rejected such claim because the change in mandatory 
retirement age was clearly within the power of the legislature. 
As for the indirect effect on the plaintiff*o pension, the court 
stated ae follows: 

*It avails plaintiff nothing that he faild to work 
until age 70 beuawe the Legislature forced him to retire at 
age 67. Although he was antitled to earn increased pension 
benefits so leng as he remained in state qloymont, as we 
explained above, plaintiff had no vested contractual right 
to continue working for any specified period of time. In 
short, his mombernhip in PERS did not oonfu on him the 
right to remain in 8tate mploynent beyond age 67 and he had 
no constitutionally protected right to continue in his 
position until age 70 in order to r-eive a larger 
retirement allowance.* 

won more to the point is the recent important case of , 4 Cal.W.4th 646 (1992) (petition for review 
c a m i a  sup- court a June 18, 1992; cert. 

prtition deniod by V.8. Supreme Court at 113 8. Ct. 811 (1992) ) . 
On. sf tho i-s involved in that c a w  was vhethu oaploy~s* 
vest& pension fights u u e  impaired under ciramstmcu where a 
m COIA provision wam not comparable to a prior COL& provision 
mppliarble to the employees in question, and whom the 
logislatur. had provided for a dimcontinuanco of th. omploy- 
~oslttibutionr -scary to fund .uch prior COLa. Thus, the court 
uaa squarely presented with the question of W t h u  the 
logislature*~ exucime of its authority to dimcontinue the 
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oaployee contributions in question m a i n 8  other agloyeas# 
*rrt.d parmion rights because this action elhinatad the source 
of tho necm8.uy funding to provide the vested burofit and, 
hmea, Wirectly affeated that banefit. A8 phrased by the 
aourt, m[t]he appropriate quastion is whether there is a vuted 
contxact right under the E o m r  supplemental Cola statutes to 
continued contributions by new employees which is impaired by a 
statute vhioh places new employees in a noncontri#utory m i o n  
progYam.n a. at 669. The oourt found that the legislature could 
validly adopt such asendment to the retirement system even though 
+be effect was to erase the benefits to m e n b e r s  with vested 
right8 in the formu COW. 

In axplaining the basis for its decision, the court 
held that a public entity wuld not be comtrained f r m  taking an 
oth.swi8e lavful action sinply kaarue of the indirect iPpact on 
m i o n  benefits. Although this action in involved 
modification of another aspect of the pension system i t ~ l f ,  it 
would appear that the same principle could oquall apply to the 
situation at hand where on otherwise l a m 1  modif 1 cation of the 
cafeteria plans ha. a ~imilar effect. For this reason and for 
the reaeons discussed above, it ie our opinion that a 
modification to the oafetesia ~lans involvina a reduction in the 
available cash option would no; be unlawful bcaure of its 
indirect effect on the amount of pensionable emenmation 
roceived by participants in those-plans. 

Proposal to amend current State law to exclude available 
aash options f r m  pensionable compensation for mmployaas hired 
after the date such change is enackd - k. disouwed in the Prior 
W a l  Opinion (pgs. 24-33), the courts have held that an 
.rPployee*s benefit in a public m i o n  plan is vested once 
.leployment commences. There is no prohibition whatsoever an the 
rodification of a ptnsion plan for service to be rendered by new 
hires as long am mch modification is put in place priox to the 
date of hire. Accordingly, the enactment of any math State law 
mould not violate the constitutional mohibition on the 
metkification of m i o n  benef ite. &&&ri, & r e  would 
appar to be no prohibition that would prevent an misting 
mloyee from voluntarily waiving tha right to continue to have 
available ca6h wtions included in mruioaable aolannr;ation in 
exchange for the-right to participate in any new &feteria plan 
88t.blished purmant to the enactment of any much State law. 

Proposal to eliminate the ability of employees to n l l  
annual leave benefit. under Megaflex and to provide Ueqaflex 
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partiaipants with a similar elective mmual leave progr- outside 
of W uafetaria plan - As low am the Board of Retirt.#nt makes 

has made a detrrmination that the ability to casb out loave 
6.p. does not constitute permionable compensation (ncoapon.ation 
eammblem), this should remlt in a reduction in the amount of 
puuionable compensation currently king paid to participants in 
Yyiaflex. 

Proposal to use the incroaee in poneionable coqwmation to 
offmot the County's contribution to provide retiree medical 
benefits - Bemuse them ham k e n  no indiuation that the Board of 
eUprrVirOr8 would consider such an approach from a policy 
standpoint, this proposal ham not k e n  Whaustively resoarchod at 
this point. Bwever, in our judgment, it is highly unlikely that 
the County could partially diwhrsge an doting contractual 
obligation by oifaetting it by another obligation, A, the 
inuaue  in pension benefits due to a s  uash available option 
bring troatd as pomionable compensation. Pwthemore, if this 
proposal wore to be ~uraued, it would ba necessary to determine 
-ether any such cour.e of action would rosult in a violation of 
tbr County'. legal obligation to contribute specifid amunta for 
retiree aodical bonefits at the time such obligation was 
undertaken. 


